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PREFACE

.- The present publication revises the earlier. version
of this Memorandum, published in October of 1968, vhich
erred in two details concerning American personnel believed
to be in Pathet Lao hands. Rather than burden the reader
with the cust.dy of a separate classified page indicating
these errata, we are republishing thr Memorandum.

Another detail has also been corrected -- the reference
to Mr. Oudong Sananikone as "General."” Mr. Oudong Sananikone
{s not to be, or ought not to be, mistaken for his brother,
General Oudone Sananikone. -

_ This Memorandum is the product of a continuing pro-
gram of research undertaken by The RAND Corporation for
the Advanced Research Projects Agency, Office of the
Secretary of Defense, into various military-political
aspects of war termination in Vietnam. It is based on
the assumption that in the eventual settlement of the war
the question of the release and exchange of prisoners of
war and civilian internees is apt to be of major impor-
tance. The study reviews in detail the disposition of
this crucial issue in the two previous peace settlements
in Indochina, the Geneva Agre~ments of 1954 and the Laos
Protocol of 1962, and critically examines the rationale
and the effectiveness of the ear”‘er provisions, as well
as their likely or possible re! vance to the requirements
of the present situation. It concludes with a number of
necessarily tentative recommendations.

The author, long a congultant to RAND's Social Science
Department, isea former member of the U.S. Foreign Service,
who served as political officer in the American Embassy in
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Saigon from July 1954 until September 1956, during which
period she became well acquainted with the operation of
the International Contrcl Commission (ICC) and its role
in the implementation of the 1954 Geneva Agreements. Her
earlier RAND RM-2%67- ARPA, The Origins and Operations of .
the International Control Commission in Lacs and Vietnam

(U), April 1962, Secret, reflects that knowledge and

experience.
Much of the account that follows, unless otherwise

identified, rests on the published and unpublished reports
of the ICC and on documenté and files of the U.S. Govern-
menc to which the author has had access. All facts and
figures relating to 1968 are accurate as of May 1968;-
when. the research for this Memorandum was completed.

An earlier RAND study, produced under the same pro-
gram, is RM-5596-ARPA, Advantages and Risks of a Cease-
Fire: Some Possible Eneg! Perceptions (U), by S. Hosmer,
K. Kellen, and V. Pohle, April 1968, Confidential.
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SUMMARY

A major problem to be solved in forthcoming negotia-
tions for-a peuce settlement in V.etnam concerns the re-
lease and exchange of prisoners of war and civilian cap-
tives held by the several combatants. In arriving at a
policy on this question that would be both humane and in
the best interest of the American and South Vietnamese
side and at the same time would offer enough inducements
to the other side to be potentially acceptable to Hanoi
and the Viet Cong. negotiators for the United States and
the Government of South Vietnam (GVN) might benefit by a.
critical- look at the way in which the Geneva Agreements of
1954 and the Laos Protocol of 1962 approached this crucial
problém and at how effective the provisions of these
earlier settlements proved to be. ‘

The present study is an attempt to review the handling
of the prisoner issue on those two occasions, including the
role of the International Control Commission (ICC) in this
context, and to relate the lessons of that recent experi-
ence to the realities and imperatives of the present.

Given the many uncertainties in the current negotiatory
situation, the contingencies foreseen by the author and
her recommendations for possible U.S. positions are neces-
sarily speculative and tentative.

The text of the 1954 Geneva Agreements governing the
settlement of the Indochina war in the three Associated
States of Vietnam, Laos, and Cambodia limited itself spe-
cifically and exclusively to prisoners detained "at the
coming into force" of the Agreements. The Communists found
this to be a welcome loophole, which enabled them to avoid
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surrendering prisoners claimed vy the other side by simply
declaring that many had been released prior to the cease-
fire and therefore did not come under the terms of the
Agreements. As a result, a very hign percentage of the

prisoners claimed by the French side were nefither surren-

dered nor accounted for by the Viet Minh and the Pathet Lao.

The 1CC's role as official intermediary in the ex-
change of prisoners probably helped initially to accelerate
releases. Thereafter, however. though its investigations
of Communist complaints resulted in many delayed releases
from the Governments of the Associated States, the I1CC's
efforts to obtain additional prisoners from the Communiscs
produced almost no results.

The 1962 Laos Protocol showéd two significant changes
from the. 1954 Agreements: (1) At the insistence of the
three Lao factions, the text made no reference to the ex-
change of Lao prisoners -- a matter deemed to be of concern
only to Laotians. (2) The ICC was given no responsibility
with respect to the release of any prisoners, Laotian or
foreign.

After 1954, each side sought to establish subcate-
gories of prisoners, usually in an effort to justify its
refusal to release military or civilian captives. As the
Agreements contained no guidelines for this contingency.
the ICC developed ad hoc positions when confronted with
such arguments. and set its own rules on how they should
be handled. However, those of its interpretations that
did not command unanimous acceptance but were adopted by
majority vote usually were ignored by one party or the e

other: by the Communists if Poland cast the dissenting

vot- hy the other side whenever Canada was in the minority.
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(U) Observation of the past practice of Communist

.« - pantéripants-in the -sestlements-of 1954 -and ¥4 wouLd:'o .
seem to justify several expectations as to attitudes and
conduct that the parties to the present conflict are likely
to exhibit in negotiating the issue of prisoners. These

are some of the relevant assumptions:
(U) The North Vietnamese and the Viet Cong will try role
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to avoid submitting complete nominal lists of prisomncrs.
They will refuse to admit (as they have done so far) that
North Vietnamese Army (PAVN) units have been operating
anywh ere outside North Vietnam. They will oppose giving
prlsoner;ma choiée of destination at the time of release.
They will try, throughout the negotiations, to use the

prisoner issue as a means of sowing distrust between the
In the
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United States and t4he Government of South Vietnam.
actual release of prisonmers, they will be guided by politi-
cal objectives rather than by the terms of agreements.

The South Vietnamese, in turn, are apt to take
an independent and, possibly, an obstinate stand on the
issue of prisoners. For they are likely to recall the
serious violations of the 1954 Geneva Agreements by the
Viet Minh; they have the advantage of holding large'num-
bers of Commmist prisoners; and they differ with some of.

the United States' interpretations of the 1949 Geneva
Conventions on Prisoners of War and Civilian Persoms.
(Q)s*'By analogy with the Laotian settlement of 1962,
the Democratic Republic of Vietnam (DRV), the Viet Cong,
as well as the GVN will probably oppose all non-Vietnamese
participation in negotiations for the release of prisoners
of Vietnamese nationality and all foreign involvement in

controlling the implementation of any agreements that are
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concluded.
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The exchange of Vi ctnamese prisoners prumises
to be a long-drawn-out process, likely to be tied to a
politital settiement in South Vietnam. In its course, all™
parties probably will resort to subterfuge, including the
subcategories of prisoners developed in 1954, in an effonrt
to withhold certain prisoners. 1In view of the predictable
length and corplexity of negotiations for the exchange of
Vietnamese prisoners, and given an outside power's limited
ability to affect the outcome, it would be desirable not
to tie the release of U.S. prisoners to that of Vietnamese
captives but to keep the two {ssues separate throughout
the deliberations. Indeed, the United States might decide
actively to encourage the GVN to treat the disposition of
Vietnamese prisoners as strictly an internal affair. —

_With respect to American prisoners in Communist
cud¥ody, the DRV. the Viet Cong, and the Pathet Lao wiil.
in all probability, insist on negotiating separately and
directly with the United States for their release. The
price will be high, and will very likely include political
and military concessions and possibly also the payment of
reparations or ransom to the DRV. Insofar as negotiations
with the North are concerned, monetary concessions would
appear to be the least harmful to the U.S. interest and
the least apt to arouse the CVN's distrust of American
motives.

The assistance of a third party could be useful
to the United States (and acceptable to North Vietnam) in
resolving specific, practical aspects of the prisoners
{ssue. To this end. it might be well to explore with the
French government the possibility of enlisting the help of
Jean Sainteny. who has frequently and successfully served

as his country's emissary to Nort nam.
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1. INTRODUCTION

Future negotiations for the release of prisoners of
war (PWs) and civilian internees (CIs) who are held by the
two sides now fighting in Vietnam will probably prove to
be much tougher and more complex than those in 1954. At
thay time, most of the 80,000 to 90,000 prisoners of vari-
ous nationalities were under the control o. one or the
other of the two avowed principals to the conflict, France
and the Democratic Republic of Vietnam (DRV), who had the
power both to negotiate a cease-fire and to implement the
conditions of the settlement. At present, however, no
single party on either side_combines this dual power with
control of the majority of enemy prisoners. Furthermore,
one of the principal belligerents holding prisoners, North
Vietnam,1 has thus far refused to admit the participation
of its own forces in the conflict, despite the fact that
many North Vietnamese troops have been captured in South
Vietnam.

The negotiations to come will certainly be more diffi-
cult than those at the Laos Conference, in 1961-1962, when
all but a handful of prisoners were Laotians, whose re-~
lease was deemed a matter of concern only to the three
Laotian parties to the conflict.

Whereas under the 1954 Geneva Agreements the Inter-
national Control Commission (ICC) was responsible for con-
trolling the release of all PWs and Cls, under the 1962
Laos Protocol it had no responsibility whatscever with

respect to prisoners, national or foreign. Before

1Refetred to hereafter also as NVN or the DRV.
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considering what, if any, role the ICC ought to play in
the control of future prisoner exchanges, it would be well
to examine the record of prisoner releases after the
agreements of 1954 and 1962, respectively. and to review
the positions taken by the ICC in thoﬁe instances in
response to claims and counterclaims put forth by both

sides.?

2The numerous factual statements and estimates cited
throughout this study in relation to the prisoner issue
in the 1954 and 1961-62 Geneva settlements, unless they
are specifically identified in individual footnote refer-
ences. are based on published and unpublished ICC reports
as well as on classified documents and files of the U.S.
Government to which the auther has had access. -
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I1. BACKGROUND

l. THE GENEVA SETTLEMENT OF 1954

3

When the GCeneva Agreements were signed, in July 1954,
only three states of the nine represented at the Geneva
Conference =-- France, Vietnam, and the USSR -- had rati-
fied the 1949 Geneva Conventions on Prisoners of War and
Civilian Persons. And of the three selected by the con-
ferees to supervise implementation of the Agreements, only
one state -- India -- had ratified the Conventions.

The Vietnam Agreement called for the release of all
PWs and CIs held by either side. It specified that all
prisoné}s, foreign and Vietnaﬁ;se, were to be surrendered
to "the appropriate authorities" of the other party. Once
surrendered, prisoners were then to be given -- by their
own party -- "all possible assistance in proceeding to
their country of origin, place of habitual residence or
zone of their choice." (Art. 2lc.} The Agreement did not
provide the safeguards against forcible repatriation that
had been written into the Korean Armistice Agreement.
There was no stipulation requiring the ICC to take custody
of, or even to interview, those prisoners (foreign or
Vietnamese) who might not want to be surrendered to the

side from which they had been captured. On the contrary,

3For the texts of the Agreements (''On the Cessation
of Hostilities" in Vietnam, Laos, and Cambodia, respective-
ly) see '"Miscellaneous No. 20 (1954)," Further Documents
Relating to the Discussion of Indo-China at the Geneva
Conference, June 16-July 21, 1954, Command Paper 9239, Her
Majesty's Stationery Office, London, August 1954.
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the ICC was specifically required to "control" the com-
pulsory surrender of prisoners by the detaining power to
the other side.a -

The Laos and Cambodia Agreements of 1954 provided ‘that
only foreign prisoners were to be surrendered to the other
side, presumably because there was to be no partition of
those countries, and because the dissident fighting ele-
ments in each were supposed to be rapidly integrated into
the national community. Nationals of Laos or Cambodia
captured within either country were simply - ‘leased.
However, there was no specific requiremunt that Laotians
and Cambodians be released within their respective coun-
tries. Nor was there any provision for verifying that™any
releases that allegedly had taken place elsewhere -- for
example, in North Vietnam -- were genuine and that the
former prisoners' continued residence in the country of

their release was voluntary.

Results in Cambodia

The Agreement set no time limit for the release of
prisoners. foreign or national. It simply stated that all
should be released "after the entry into force of the

present Armistice Agreement." (Art. 8a.)

AThe 1954 Geneva Agreements were drafted in French
and the verb used was contr8ler. which in that language
means "'to check or verify." Consequently, the term "to
control,” as used in the translation of these Agreements
and in the title of the ICC, was intended to be understood
{in the meaning of the original, without the English conno-
tation of restraint and regulation.

UNCLASSIFIED
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In January 1955, after both sides had claimed to have
released all captives qualifying as PWs or Cls; the Viet
Minh/Khmer Resistance Forces charged the Royal Government
with holding 275 prisoners in viclaticn of the Agreementf
The government contended that over half of the 375 were
ordinary criminals, and that 155 were Viet/Cambodians
(Vietnamese nationals resident in Cambodia) who, having
collaborated with the Viet Minh invaders, were subject to
expulsion from Cambodia under Article 4c of the Agreement.

The ICC, upon examining the dossiers, concluded that
117 of these 155 were indeed Viet/Cambodians, who should
have beén withdrawn with the North Vietnamese troops ifi
September 1954, but it did notAinsist that the DRV remove
them. It took the position that it was up to the Cambodian
government to negotiate with North Vietnam. After eighteen
months of futile negotiations with the DRV, which clearly
had no wish to take' in the group, the Cambodian government
simply released them, and so informed the ICC.5

As for 900 residual prisoners claimed by Cambodia,
the DRV alleged that some had been released in Vietnam,
while others, released in Cambodia, had subsequently mi-
grated to Vietnam -- allegations that the North Vietnamese
did not attempt to prove. and which were challenged by the
Cambodian government. 'The 1CC refrained from issuing a
mandatory recommendation that the DRV substantiate the

alleged releases.

5Fifth Interim Report of the International Commission
for Supervision and Control in Cambodia, Chapter VI. (Here-

after, ICC reports will be referred to simply by name of
country and number of report.)

. UNCLASSIFIED
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Results Iin Laos

When the thirty-day period allowed for the release
of prisoners had elapsed, no foreign prisoners‘had-been
released by either side, and "the bulk of the Laotian
prisoners" remained unaccounted for.

Shortly after the deadline, 109 North Vietuamese and
195 French Union prisoners were released. All exchanges
of foreign prisoners took place in Thanh Hoa Province,
North Vietnam. presumably because foreigners captured in
Lacs by Viet Minh/Pathet Lao (VM/PL) forces had previously
been transferred to North Vietnam.

In June 1955, the ICC reported that "by and large
most-of the French nationals seem to have been released."
The Viet Minh/Pathet Lao had, in fact. surrendered 699
Frehch Union prisoners, but had failed to account for 70

PWs.
As for Laotian prisoners, the French/Laotlan side

finally agreed that these, too, would be handed over in
accordance with VM/PL demands,8 even though the Laos Agree-
ment did not require that these prisoners be surrendered

to the other side. By June 1955. the Viet Minh/Pathet Lao
had released only 152 such prisoners. leaving unaccounted
for 968 PWs and 878 CIs, a total of 1.846. Though they
claimed to have released 1,079 PWs and 61 CIs prior to the
cease-fire, the French/Laotian side pointed out that the

6Laos, First Interim Report, p. 19, para. 89.
7Laos, Second Interim Report. para. 114.
8Laos, First Interim Report. paras. 88 and 90.
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nominal list of those allegedly released did not corre-
spond to its own list of missing priscners. '

(U) The Communists, for their part, conceded that
the French/Laotian side had released 220 YM/PL prisoners,
but charged that it still held 692. The Communist figures

were not broken down by either nationality or category.

Results in Vietnam

(U) Prisoner releases in Vietnam were effected on
the basis of two separate agreements: one, an informal
understanding reached through Soviet and Chinese inter-
mediaries 1mmediate1y prior to the opening of the Geneva
Conference; the other, a formal arrangement concluded
during the Conference and incorporated in the final

Agreement (Art. 21).
(U) Under the former, the French had relurtantly ac-

cepted the DRV's participation in the Geneva Conference,
with the understanding that the Viet Minh would permit the
French to evacuate their wounded from Dien Bien Phu.

‘ At the Conference, Ho Chi Minh's representative
Pham Van Dong suggested in his first speech that both sides
evacuate their seriously wounded. Three days later, how-
ever, when French negotiators arrived at Dien Bien Phu to
make arrangements with the Viet Minh command for the actual
evacuations, the latter tried to impose these additional
conditions, not put forward at Geneva: (a) No repairs of

Ibid., para. 100(d).

1oLaos, Second Interim Report, paras. 113-115, and
Appendix K.
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the airstrip would be permitted that would allow the French
to land C-47s. (b) The French would be allowed initially
to evacuate only 450 wounded PWs.ll (c) The Frénch would
not be permitted to evacuate any Vietnamese PWs. (d) Dur-
ing the evacuation, the French had to retrain from bombing
Colonial Route 41 so as to permit the Viet Minh to evacuate
unded from Dien Bien Phu.12

To facilitate rapid evacuation of wounded French
priSoners, the French offered to repair the airstrip and

. to airlift Viet Minh wounded to any place specified by the
North Vietnamese army. The DRV rejected this offer, but
permitted the French to start evacuating wounded prisoners.

During the first week, the French were able to remove only”

133 of Eheir wounded PWs, none of whom were Vietnamese=
In response to U.S. and GVN protests at Geneva against this
discrimination, the DRV claimed that the French had ini-
tially agreed to exclude Vietnamese PWs, a statement heat-
edly denied.by the French. _

(U) It was evident that the Viet Minh had two ob-
jectives in mind: to drive a wedge between the French and
the Vietnamese, and to prolong the evacuation of French
wounded from Dien Bien Phu as much as possible in order to
keep Route 41 neutralized. Taking advantage of the bombing
halt, they began moving troops and artillery along Route 4l
to attack French positions in the Delta. The French

»

promptly resumed the bombing.

11(U) Exactly how many wounded wers at the base when
{t fell is not known. One French authority states that
4,436 were wounded between March 13, when the Viet Minh
launched their first attack, and May 5, immediately before
the final assault. See Jules Roy. La Bataille de Dien Bien

Phu. René Juilliard, Paris, 1963. p. 569.
le.s. Embassy Saéson,

ay 16, 1954 (Secret).



(U) The evacuation of the wounded French Union Forces
proceeded slowly in May and June; eventually, the evacuees
inciuded sowe Vietnamese. CSome wounded were moved by

plane. but others were forced to walk 600 kilometers to

L T I P U

freedom. Negotiations between the French and Viet Minh
commands. continued at Trung Gia, North Vietnam. Finally,

on July l4 -- Bastille Day -- each side turned over 100
wounded prisoners to the other at Vietrli and Mai-Thon (NVN) .

# The Associated Press correspondent in Hanoi de-
scribed the physical condition of the PWs as "catastrophic."
Prisoners reported that of the men who had been sent on_
the "death march" from their camp near Dien Bien Phu fifteen
had died daily, and they expected that those who were not
returned promptly would die of cholera, dysentery, OT mal-
nutrition. French authorities in Saigon censored the
stories of correspondents to delete realistic descriptions
of the prisoners' condition, as well as such terms as
ndeath march” and other statements made by the PWs them-
selves, in order to avoid distressing the families of
prisoners and lossening’ the chances of release for those
still in capclvity.l3

~/ﬂur1ng the Geneva Conference, the U.S. Air Force
repatriated to France 500 French Union prisoners of war
who had been wounded at Dien Bien Phu. Also, on September
9, 1954, a U.S. hospital ship, requested by the French to
evacuate wounded prisoners of war, left Saigon with 725

sick and wounded aboard, of whom only 180 actually were

L3y.s. Embassy Sajgon, Tel. 202, July 16, and Tel.
230, July 18, 1954 (Secret).
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PWs -- a reflection of the slowness with which the Viet
Minh were releasing prisoners to the French.

(U) It may be useful to recall that on May 10; 1954,
the Communist ccﬁmand broadcast a communiqué on Dien Bien
Phu that ended with the stat.ment: '"Applying President
Ho Chi Minh's and the Democratic Republic of Vietnam's
policy of clemency toward prisoners of war, the People's
Army of Vietnam [PAVN] has treated prisoners of war well
and has given them the necessary care."15

(U) The formal exchange of prisoners followed the
conclusion of the Geneva Conference. Under the terms of
the Agreement, the deadliné for releases ended on August
26 in North Vietnam, August 31 in Central Vietnam, and
September 10 in South Vietnam.

s"ﬁ-’"ﬁccording to French officials, the total n :
of fissing French Union personnel was 30,000, of whc..
17,000 were "known certainly to have been taken prisoner
alive."16 The same sources estimated that the DRV also
held about 9,600 Vietnamese National Army (VNA) personnel.
in addition to those Vietnamese prisoners who, as members
of. the French Union Forces. were included in the 30.000 PW
figure. .

(U) The French side, for its part, admitted holding
many more prisoners than initially claimed by the DRV

1"U.S. Embassy Saigon, Tel. 487. August 7 (Secret),
and Weeka 10, September 10, 1954 (Secret).

15Quoted in Roy, La Bataille, p. 357.

16U.S. Embassy Paris. Tel. 668, August 18, 1954
(Secret).
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It eventually released over 68,000, the majority of whom
were civilian intern~ -.17 ) ’

(U) Prisoner exchanges, supposed to begin immediately
after the cease-firc, were deléyed because of differences
over procedures. The viet Minh, in particular, refused to

. begin exchanges until they had received a complete list of
all PWs and CIs that the French expected to release. In
mid-August, the ICC reported having been able to effect a
compromise whereby the French agreed to prepare such a list
and the DRV agreed to begin exchanges before recelving the
full list. The deadline for exchanges in the North was
then extended by eight days. — ' -

eﬂg‘ﬁgﬁfAs the Viet Minh began releasing prisoners, top
Freffth officials in Saigon and Paris privately expressed
deep concern about publicity, both in France and in the
United States, regarding the condition of the returned PWs,”
whose treatment by the Viet Minh had admittedly been "cruel’
and horrible beyond belief."18 They urged -- as they had
with respect to the PWs returned from Dien Bien Phu -- that
the issue be soft-pedaled while releases were still going.
on, because past experience had shown that the Viet Mimh
"'would préfer to either kill off prisoners or allow them

17(U) Figures pertaining to PWs and CIs of Vietnamese
nationality were considered ouly roughly accurate because
of the nature of the war and its long duration. The use of
regular and irregular forces, frequent shifts in allegiance,
numerous desertions, and the large number of civilians
alternately interned and released throughout Vietnam made
accurate record-keeping of prisoners virtually impossible.

18U.S. Department of State, Office Memora.dum,

"General Ely's Views on the Political Situation in Vietnam,"

August 16, 1954 (Secret).
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to die of {llness and starvation than to release them if
release is accompanied by widespread unfavorable
publicity."19 '

ﬂ‘éﬁf' By August 29, the French had released 42,000
Vie inh prisoners but had received only 6,155 PWs in

return. Of these, ouly 134 were members of the Vietnamese

National Army.

étjjaﬂ'Shortly after the September 9 deadline for all
rel#ses, the French reported having received 9,635 PWs

of the French Union Forces. Of this total, 2,411 were
French, 2,532 Fofeign Legion, 3,661 African, and 1,031
Vietnamese. However, of the estimated 9,600 Vietnamese

National Army prisoners héid_by the DRV, only 214 had been

released 20

Not included in the number of announced releases
were five U.S. Alr Force personnel who.had been tsaken
prisoner by the Viet Minh at Tourane, during the Geneva
Conference, and released to the French -- and by them to

the Military Assistance Advisory Group -- before the dead-

~line. According to U.S. military authorities, the Ameri-

can PWs seemed to have fared better than the average
prisoners of the Viet Minh: Although they all had suffered
some degree of physical deterioration, 'none appeared to

be seriously ill."

19

20U.s. Embassy Saigon, Weeka 38, September 18, 1954
(Secret). and U.S. Embassy Saigon, Tel. 908, September 7,

1954 (Secret).

21U.S. Embassy Saigon, Weeka 37, September 10, 1954
(Secret).

L

U.S. Embassy Paris, Tel. 668, August 18, 1954 (Secret).
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1t should be noted that of the prisoners who were
exchanged by both sides after the cease-fire, the great
majority were released prior to, or shortly after, the

deadline. Before the end of 1954, the French had turned
over to the bRV £8,105 prisoners (9.071 PWs and 39, 034 Cls
by DRV count). Yet they we.e accused by the DRV of having
withheld an additional 7,161 (6,708 PWs and 453 Cls )

On the other hand, the 14,032 prisoners (13,377 PWs and
655 Cls) whom the French claiméd to have received from

the DRV exceeded by more than 1,300 the number that the
DRV claimed to have surrendered. 23 Nevertheless, the
French contended that the DRV was still withholding 9,537

PWS; a figure that presumably did not include Vietnamese

civilian internees and National Army personnel, for General

Ely, the Commander-in-Chief in Indochina in 1954, later

wrote in his memoirs that a minimum of 20,000 prisoners

“claimed by the French/GVN side had "disappeared." Of these,

the General reported, 15,000 were believed to have been
inducted into the PAVN. He did not speculate on the fate
or indicate the nationality of the remaining 5,000. 24 '

One year after the Geneva Conference, a French analysis

of replies to inquiries submitted by the two sides as to

the fate of the French/GVN and Viet Minh prisoners, respec-

tively, who allegedly had not yet been returned or accounted

22Since the French had earlier admitted holding more

prisoners than the DRV had initially claimed, the DRV prob-

ably based its charges on lists that the French themselves
had submitted.

23V1etnam, First Interim Report, Appendix I1I.

2aceneral Paul Ely, L'Indochine dans la Tourmente,
Plon, Paris, 1964, p. 214.
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for revealed these striking differenées. In answer to the
French/GVN claim of 30,373 outstanding cases, the Viet Minh
maintained that, of these &4 per cent had died; - 17~ger'
cent had been handed over; mnone had escaped; B per cent
had deserted to the other siue.25 and the fate of 71 per
cent was unknown. The French, asked to account for 12, 856
prisoners, reported 7 per cent deceased; 59 per cent
handed over; 12 per cent escaped; no deserters; and
20 _per cent whose fate and whereabouts were unknown.26
According to the same French source, the Viet Minh failed
to answer 1,580 of the inquiries addressed to them, wvhile
the French/GVN side replied to all but ‘209 of the inquiries

it received. (In sharp contfast with these figures, -the

* viet Minh claimed to have satisfied all but 500 requests

for information, whereas the French, they said, owed them
3,702 replies.)

In 1958 the ICC, still acting as a clearing house for
inquiries about missing prisoners, began to explore the
possibility of having the Red Cross societies of North and
South Vietnam undertake the search for such prisoners in
thelr respective areas, but it was never able to persuade

Hanol and Saigon to accept this solution.

2. THE GENEVA SETTLEMENT OF 1961-1962

]
When the Geneva Conference on Lacs convened in May
1961, all but two of the fourteen states represented had

25This figure included 5 per cent who were repatriated
by the DRV through China and the USSR.

26Informati.on condensed from Vietnam, Fourth Interim
Report, Appendix II. (Emphasis added.) '
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ratified the 1949 Conventions. The two exceptions were

Canada and Burma.27

(U) With respect to prisoners, the U.S. objective
at the Conference was to secure the immediate release of
all PWs and Cls under cenditions that preserved the nrin-
ciple of the captives' freedom to choose their ultimate
destination. However, the Communist delegations strongly
opposed the American proposals on three points:
. /(1) The U.S. draft called for the release of all
pri¥oners held by the three Laotian parties28 or by '"any
member of the Conference.' Since the Laotian parties were
the only ones to be bound by the still-to-be-drafted
cease-fire agreement, and since it was believed that some
Laotians as well as foreign prisoners captured in Laos had
been Eransferred to North Vietnam, the United States con-
sidered the quoted phrase a necessary stipulation to en-
sure the release of all prisoners.

B‘ﬂ?”hoth the People's Republic of China (PRC) and
the DRV took exception to the phrase on the grounds that
the conflict was a "civil war" and, consequently, no mem-
bers of the Confeironce other than the Laotians themselves
could possibly be holding prisoners. Their argument won
phrase was omitted from the final Protocol.
(2) Although the U.S. draft proposed that only
foreign prisoners be released to the ICC for repatriation,
it left the day open for the ICC to control releases also

out, as

27Canada signed the Conventions in 1949 but did not
ratify them until 1965; Burma has never adhered to the

Conventions.

28The Royal Lao faction, the Pathet Lao, and the

Neutralists.
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of Laotian prisoners by noting that the question would
"require further consideration" by the Conference after

the Lao factions had concluded the expected cease-fire

agreement. .

ngT’PThe USSR suggested that the surrender of foreign
prisoners might be handled through diplomatic channels or,
{f the United States preferred, through the I1cC. Other
Communist delegations concurred, the DRV delegate stating
pointedly that his government had, of course, no direct
interest in the matter; since there were no PAVN troops

in Laos, there naturally were no PAVN prisoners to be
]

turned over,~

The most unfriendly comments on the U.5. pro-
posal came from the Indian delegate. He did not olject to
the transfer of foreign prisoners through either diplomatic
or 1CC channels, but he pointed out that foreigners who had
{intervened in Laos should not expect to be given "extra-
territorial” rights any more than foreigners who "misbe-
haved” in the United States could expect to receive such
special treatment here. The comment was not of a nature
to encourage the United States to seek control of releases
by the Intérnational Control Commission, which is chairgd

by India.

(1) The final Protocol provided that foreign military
personnel and civilianszg be turned over by the Royal
(coalition) Government to representatives of their own

governments. The ICC was given no role in the transfers.

297ne DRV then had an estimated 8,000 to 10,000 troops
i{n Laos, some of whom, it was later revealed, had been cap-
tured by the Royal l.ao forces. (See p. 19, below.)

3OProtocol to the Deglaration on the Neutrality of Laos

(hereafter cited as Laos Protocol), Geneva, July 23, 1962
ccwnﬁm.

1
i




s s i ————

-17-

As for Laotian nationals, the Pathet Lao cate-
gorically rejected any suggestion that the ICC might be
asked to control their releases. The Pathet Lao, and also
the Neutralists, had earlier turned down a proposal by the
Royal Lao faction that the intermatiunal Committce cf the
Red Cross (ICRC) supervise releases. Because most Con- -’
ference delegates agreed that the establishment of modali-
ties for the release of Laotian prisoners was solely within
the competence of the Laoctians, the final Protocol took no

Y

cognizance of the problem.
(3) One reason for the U.S. proposal that foreign

prisoners be turmed over to the ICC was to ensure continuity
of the freedom of choice guaranteed in the Korean Agreement.
The U.S. delegate sald that safeguarding that freedom was
"a matter of principle for the United States" and had to

be included. To support his positions, he referred to the
1954 Geneva Agreement on Laos, citing in particular Article
16c, which provided tnat foreign prisoners be given "all
possible assistance in proceeding to the destination of
their choicg."

But all Commnist delegates, particularly those
of China and the DRV, vigorously opposed granting freedom
of choice. They insisted that prisoners be allowed to
proceed only to their "country of origin." The Chinese
picked up the U.S. delegate's partial quotation from the
1954 Geneva texc and pointed out that the full text called
for the surrender of prisoners to their own side before
they were to be given their choice of destination. Even

(Art. 7), Command Paper 2025, Her Majesty's Stationery
Office, London, May 1963.
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the Indian delegate suggested that prisoners be returned

to their "own countries."” .
-The final Protocol provided that foreign ﬁrlson-

ers were to be turned over "to the Governments of countries

of which they are nationals" before being allowed to 'pro-

ceed to the destination of their choice."31 After the

delegates had agreed on this wording, the Chinese delegate

>‘noced that the "destination of thelr cholce" meant thei?

country of origin, "and cannot possibly have any other
32

meaning." '
""’;;viously, the Protocol as signed .did not truly

support the principle of freedom of choice, for it con-
taired no reliable safeguard against forcible repatriation;
a prisoner who was a national of a Communist country, once
released to its government, could hardly'expect to enjoy

freedom of choice théreafter.33

Release of Fdreign Prisoners, 1962

)] Article 7 of the Laos Protocol called for the
release of all foreign prisoners within thirty days after

the Protocol was put into force, i.e., by August 22, 1962.

I1bid.

32See documents of the International Conference on the
Settlement of the Laotian Question, Geneva (May 16. 1961-
July 23, 1962). U.S. Verbatim Minutes, 40th Restricted
Session, LAOS/USVR/40, November 1, 1961 (Confidential).

33 1t is worth noting that in forthcoming negotia-
tions a¥%option of the .exact wording of the 1962 Protocol
might even provide the Communists with a pseudo-legal basis
for the forcible repatriation of foreign prisoners. For
example, if the VC/DRV side were to capture Cuban members

of the U.S. Armed Forces, it might justify handing them over

CO
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(U) Actually, four British civilians (two doctors
and two diplomats), captured by the fathet Lao in May 1961,
were released shortly after formation of the coalition ™
. government in Laos and almost a month before the signing

of the Protocol. They reportedly showed the effects of a

very long "walk to freedom."
M; contrast, despite repeated assurances by PL

representatives that the prisoners claimed by the United
States (5 U.S., 1 Filipino, and 2 Thai) would be turned
over within "a few days" after the signing of the Protocol,
the eight men were not released until five days before the
end of the 30-day period. (The PL Vice Premier, Prince
Souphanouvong, blamed the delay, first, on difficulties

of transport and, later, on differences with his colleagues.)

When eventually they were turned over by the Pathet Lao to
the coalition government and by the latter to the U.S.
Ambassador, the prisoners reportedly showed the physical
effects of severe conditions of detention. ,

(U) On the deadline date for releases, the Royal
Laotian forces, in a surprise move, turned over to the
coalition govermment, for transfer to the DRV, six North
Vietnamese prisoners of war and simultanecusly released
to the press the men's signed statements identifying the
PAVN units with which they had entered Laos. Four of thé
prisoners asked to be returned to North Vietnam; two

wished to remain in Laos. The DRV, however, having denied

to the Castro Government on the grounds that they were
"nationals" of Cuba, not of the United States. By the same
token, it might hand over to North Korea the 20 South
Korean PWs in VC/DRV custody, contending that the Govern-
ment of the People's Republic of Korea was the "national"
‘government of Korea. ®
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b

the presence of its troops in Laos, would not recognize
the North Vietnamese as PWs, and therefore did not demand

turned over to DRV representatives in

that all six be
It was obvi-

accordance with Article 7 of the Protocol.
maintein the fiction

ously much more important to Hanoi to
onflict in Laos than

of its nonparticipation in the armed ¢

to ensure the return of a few of its nationals or their

right to be treated as prisoners of war.
s after the deadline for releases (possibly
ela-

¥

" Three week
set the bad publicity that had resulted from rev
the Pathet Lao turned

etnamese prisoners

to off
tion of the PAVN presence in Laos),

over to the government four South Vi

“~=—ho, theymsaid, were ARVN regulars captﬁred in Lacs -- &

charge that the Salgon government denied.

Release of Laotian Prisoners, 1962
In June 1961, a year before the end of the Laos Con-

ference, leaders of the three Lao factions issued a joint

which they agreed that the release of Laotign
"{mmediate ta.k" of the proposcd

But they failed to
ably because this was

communiqué in
prisoners would be an
provisional coalition government.

get a deadline for releases, presum

to be part of the cease-fire agreement (an agreement that

was never concluded). ’ .
No information appears to be avajilable about the number

of prisoners claimed by the several Lao parties after the

& of the Three Princes on the Problem

of Achieving National Concord by the Formation of a Govern-
ment of National Union," Zurich, June 22, 1961. See docu-
ments of the International Conference on the Settlement of

the Laotian Question, Geneva (May 16, 1961-July 23, 1962).
LAOS/DOC/18, June 26§ 1961 (Con tal).
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Laos Conference (probably because, during the fighting,
no one kept records of forces missing or prisoners taken).
Also, many prisoners were impressed into the captor's
forces, and some were released and sent back %o their
villages.

The Rightist forces, according to fragmentary
repd¥ts, turned over to the coalition government 62 Lao
prisoners at the same time that they surrendered the six
PAVN PWs mentioned above. A month later, they turned
over 55 "political prisoners,' after the tripartite Mixed
Commission for Integration of the Administration had
called for the release of all—such prisoners within two
weeks. In mid-1963, when the Neutralists had broken with
the Pathet Lao, the Rightists announced the release of
neutralist General Amkha ard other neutralist PWs who had
been detained until then, twelve months after formation

of the cpalition government.
.‘EfP No figures seem to be available on the number

of prisoners released by either the Neutralist or the
Pathet Lao forces. However, according to Mr. Oudong
Sananikone, at present Counselor at the Embassy of Laos

in Washington, when Neutralist Kong Le broke with the
Pathet Lao, his forces released all captured members of
the Rightist forces except those whom they had previously
turned over to the Pathet Lao. The latter released some
prisoners after the 1962 Conference but kept the hard-core
anti-Communists, particularly those who were senior offi-
cers of the Royal Lao Army. These prisoners are believed
to be detained in North Vietnam, but no messages have been

received from thém since their capture.

[t




Foreigners Captured in Laos After the 1962 Conference

‘i'fr The first instance of foreign civilians capéured
in Laos and held as "prisoners of war'" after the 1962
Geneva settlement occurred in September 1903, when Lhe
Pathet Lao .shot down an Alr America C-46 carrying food to
an isolated guerrilla unit in PL-held territory. As the
plane was operating with the approval of only two factions
of the tripartite Lao govermment -- the Rightists and the
Neutralists -- the Pathet Lao maintained that it was doing

so illegally.’® - '

yhe United States, unable to obtain information
about &€he fate of the seven-man crew from the PL faction
in the coalition government, thereupon appealed to the
ICRC, which in turn referred the matter to the Lao Red

~

Cross. The latter sent an inquiry to the ICC, which passed
it on, with a covering letter, to the leader of the PL
political faction, Vice Premier Souphanouvong. The Pathet
Lao replied to the ICC charging that Air America, by over-
flying PL territory, had violated the Geneva Agreements;
"documents'' found on the captured crew members proved that
the plane was engaged in military activities against PL
areas, and the captives, therefore. were being considered
"prisoners of war." (The allegedly incriu.nating documents,

though promised, were never produced.)

35(U) Because of the Communists' determination to
control the Ho Chi Minh trail in Laos, the Rightist and
Neutralist forces were never able to conclude with the
Pathet Lao the cease-fire agreement that was to have inte-
grated all Lao forces and territory after formation of
the coalition government in June 1962. As a result,
opposing forces remained intermingled in many areas.

TUEN I
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(U) Subsequently, the PL radio stated that thefe |
could be no third-party mediators: The United States . fﬁ ;

would have to deal directly with the PL "military” authori-
36

ties regarding the release of the C-46 crew.
(U). Not until seven weeks after the incident did the

Pathet Lao provide a list of the crew, according to which

two were dead (the U.S. pilot and co-pilot) and five had T i
been captured (1 U.S., 3 Thai, and 1 Chinese UK suoject}. . 3:;?‘£
Shortly thereafter, the PL radio announced that ;f_ E

~ the prisconers would be ''tried by the People,"37 but two e j o
weeks later PL Minister Vongvichit assured the ICC Chair<"' ' ,3'_i

— C. - . I
man that the crewmen would only be "investigated."38 ¥

Jﬂf Since then, despite repeated efforts, neither
the United States nor its allies or such international
agencies as the ICRC and ICC have been able to obtain the

release of or even to communicate with the prisonérs, to
whose number has been added a U.S. civilian pilot shot down
in 1966. In addition to these civilians, over 50 '

American personnel are listed as "missing” in Laos, some

X
¥
i
i
-
2
"
i
23
o

of whom may be held prisoner in PL territory. The
Royal Covernment, for its part, has in its custody at
least 50 PAVN prisoners of war captured while‘fighting
in Laos in recent years.

36y.s. Embassy Vientiane, Tel. 546, October 25, 1963
(Secret),

37U.S. Embassy Vientiane, Tel. 564, October 31, 1963
(Secret).

38U.S. Embassy Vientiane, Tel. 600, November 14, 1963
{Secret).
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I11. CLASSIFICATION OF PRISONERS

1.  CATEGORIES IN THE 1954 AND 1961-1962 AGREEMENTS

Like other aspects of a future settlement, the com-
plexity of the prisomer issue, beginning with the simple
matter of definition and categorization, is well illus-

trated by the earlier agreements.

1956 : —_ -

The three Geneva Agreements of 1954 referred to two
categories of prisoners: "prisoners of war" (not further
defined): and "civilian internees," a term "understood
to mean all persons who, having in any way contributed to
the political and armed struggle between the two parties,
have been arrested for that reason or kept in detention
by either party during the period of hostilities."
(Vietnam, Art. 21b.)39

1961

Iﬁ the Joint Communiqué issued in Zurich in June 1961,
the three Lao Princes spoke of the proposed release of all
"political prisoners and detainees." The term "prisoners
of war" was not used, presumably because the parties had
agreed to treat the release of Lao prisoners as strictly
an internal matter, subject neither to decisions of the

Laos Conference nor to the provisions of the 1949 Geneva

Conventions.

39The Pathet Lao subsequently insisted upon drawing a
distinction between "civilian" and "political" internees.

(See p. 27, below.)
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1962

In the Laos Protocol of 1962, the article dealing
specifically with prisoners (Art. 7) referred to "foreign
military persons and civilians." Elsewhere, the term
"forelgn military personnel" was used, and was defined iu
Article la as including "members of-foréign military mis-
sions, foreign military advisers, experts, instructors,
consultants, technicilans, observers and any other foreign
military persons, including those serving in any armed
forces in Laos, and foreign civilians connected with the

supply, maintenance, storing and utilization of war

mal:eri.a‘l.e..“l'0

2.  SUBCATEGORIES OF PRISONERS

An examination of the various arguments used after
‘the 1954 settlements by both sides to justify their refusal
to release PWs and CIs, and of the positions taken by the
ICC when confronted with these arguments, indicates just
how complex the control of prisoner releases can become.

In the wake of a future settlement in Vietnam, we
may expect to hear used again many o% the same arguments

that in the past produced the following subcategories of

prisoners:

"Politiza! Internees"

—

Ignoring the Geneva Agreements' definition of civilian
internees, the Viet Minh and Pathet Lao designated as

aoLaos Prdtocol, Art. la.

UNCLASSIFIED
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“"political internees" all civilians in their custody who
had participated in the struggle -- and professed to be
holding very few of these. They contended that the large
numbers of Cls claimed by the other side were not internees

‘at all but simple civilians who had elected to remain in

Commmnisﬁ territory, so that there could be no question
of releasing or surrendering them.

As regards most of the CIs turned over by the French,
on the other hand, the Communists argued that these had not
participated in the struggle and therefore should never
have been imprisoned and should not have been exchanged.

That the Communists made a definite distinction be-
tween 'political" and "eivilian'" internees was evident in
the terms they proposed for exchanges in Laos: . All "polit-
1ca1“ officers were to be exchanged in Sam Neua Province
(PL territory), whereas "civilian internees' were to be
handed over '"in the provinces in which they were captured."
The Viet Minh/Pathet Lao leaders probably wanted to make
certain that they recovered trained political cadres, whom
they needed for future assignments, but were content ‘to
leave the average PL sympathizer in his normal place of
residence, where his influence -- and vote -- could be
most valuable.

The ICC Position
The ICC took no position on the creation of the sub-

category of "political internees" except to point out that
it {ncreased the difficulty of reconciling claims and

counterclaims.

AlLaos, First Interim Report, paras. 100(f) and 101(b).

azIbid., paras. 88(c) and (d).
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Releases Prior to the Cease-Fire

The DRV contended that many Vietnamese prisoners
claimed by the other side had, in fact, been released in
North Vietnam prior to the cease-fire and, consequently,
did not qualify as prisoners under Article 21, which
covered only those persons detained "at the coming into
force" of the Agreement.

It should be noted that the quoted phrase left the
way open for what a member of the Legal Section of the
ICRC has called "transformations by authority" and "volun-
tary transformations,” both of which would automatically
result in loss of PW status, which is prohibited under

Articles 5 and 7 of the 1949 Geneva Convention on Prison- .

ers of Uar.aa

The ICC Position
The 1CC frankly conceded that it had no way of veri-

fying the large number of releases allegedly made by the
DRV in its territory prior to the cease-fire. When the
French Command reported a specific case -- the detention of
141 South Vietnamese officers in PW camps in North Vietnam

over a year after the release deadline -- the ICC investi-
gated the complaint and concluded that the allegations had
not been proved. However, it called on the DRV to allow
89 of these officers and their families to choose their

zone of residence, on the assumption that these 89

43Vietnam, Fourth Interim Report, para. 12.

aaRené-Jean Wilhelm, "Can the Status of Prisoners of
War Be Altered?" in Revue Internationale de la Croix-Rouge,
July-September 1953; English text reprinted by the ICRC.
Ceneva. 1953. 1In the 1.2 Laos Pr. zocol, the earlier loop-
hole was closed insofar as foreign prisoners were concerned,
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apparently had been prevented from exercisirj this choice
during the regroupment period. When the DRV rejected the
recommendation, it was cited by a majority (Indian and
Canadian) of the Commission for failure to cooperate with
the ICC.t‘5 But the South Vietnamese officers and their

families remained in North Vietnam.

Released but Not Surrendered

In Vietnam, each side accused the other of releasing
prisoners in violation of Article 21c by failing to surren-
der them to the authoritieé of the opponent. Each side
eitheEHignbred the charges or contended that prisoners thus

released had not wished to B;-surrendered.

+ The ICC Position
The Commission ruled that failure to hand over prison-

ers to the other side violated the Agreement, as indeed it
did. Most ICC citations based on that ruling occurred

after 1954 and were directed against South Vietnam (often
by an Indian-Polish majority vote). The imbalance was due
to the fact that the South continued to release prisoners
over a period of several years, often under ICC pressure,
whereas the North simply maintained that it no longer held
any prisoners, despite reliable reports to the contrary.

Criminal and '"Mixed Cases'

After the deadline for the release of prisoners. the
governments of Cambodia and South Vietnam still held a

for Art. 7 called for the surrender of all foreign military
and civilian personnel captured or interned "during the
course of hostilities."

45Vietnam, Seventh Interim Report, para. 32.

UNCLASSIFIED
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number of prisoners who, they claimed, were neither PWs
nor CIs but ordinary criminals or "mixed cases" (those
guilty of a criminal offense in addition to collaboraﬁing
with the enemy).

The ICC Position ,

The ICC insisted upon its right to examine court and
prison records in both Cambodia and South Vietnam to deter-

mine the charges againé% these prisoners. The ICC took
the position that, 1f a criminal act (such as arson, kid-
napping, and assassination) for which a prisoner was de-
tained was committed during the hostilities and waé re-
lated to the politiéal/miliggry conflict, the prisoner was

eligible-for release undey *those terms of the Geneva Agree- |
¥ _ -

N

ments that prohibited reprisals.

Uﬂder .CC pressure, the Cambbdian‘%overnment set up a
"Pardon Board" to review mixed cases, and eventually |
granted amnesty to 535 of the 818 prisoners so designated.46 |
In South Vietnam, many were freed by amnesty. But the GVN
ignored ICC recommendations for the release of many others,
particularly when the recommendation resulted from an

Indian-Polish majority vote.

Military Prisoners or Civilian_ Internees?

Some members of the Vietnamese National Army who had
collaborated with the Viet Minh were detained by the GVN
after the deadline for prisoner releases on the grounds

46Cambodia, Second Progress Report, paras. 13-16.
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that they were neither PWs nor CIs but violators of the
GVN's military laws, who should be punished accordingly.
The ICC Position
By a majority vote (Indian-Polish), the I1CC concluded

that these military prisoneré were, in fact, "civilian
internees,'" who should be released under Article 21b of
The arrest and conviction of a

the Geneva Agreement.
member of the armed forces by his own party were said not

to rule out his being classified as a "civilian internee"
(as defined in Article 21b). because any Vietnamese im-
prisoned for having contributed to the political and armed
struggle between the two parties in Vietnam was covered by
that article, "no matter under what law he was so convicted
and no matter what his status was at the time of arrest and

conviction." (Canada dissented.ax

Escapees
Some prisoners of war detained by the DRV after the

deadline for releases escaped and sought asylum with the
ICC.

The ICC Position
Although the number of persons seeking asylum was

reportedly small, the ICC ruled that it was '"not possible
or desirable" for the ICC to grant asylum.48 (In all
probability the decision was taken in the knowledge that,

if asylum were granted, the likely number of applicants
== would-be refugees as well as PW escapees -- would nver-
whelm the ICC's facilities.) Instead, a PW escapee should

“7V1etnam, Sixth lnterim Report. para. 36.
48Vietnam, First Interim Report, para. 74.
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be returned to the custody of the local authorities (from
whom he was seeking to escape) while the ICC conducted its
investigation, with the understanding that those authori-
ties would make him available to the ICC upon request.

It is hardly surprising that many of these escapees,
when next they appeared before the ICC (often after great
deléys and repeated requests to the DRV), retracted their
earlier charges against the side they had once sought to

flee.

"Ralliés" and Deserters

The Viet Minh maintained that hundreds of European
and African PWs and thousands of Indochinese military per-
sonnel had rallied to their side and should not be turned
over to the French Command. Rather, they should either be
allowed to remain in North Vietnam or be repatriated by the
DRV to their countries of origin. Though it was generally
known that many missing military personnel from the French
Union Forces and the Viétnamese National Army had indeed
rallied to the Vict Minh, the French Command contended that
a number of those claimed as ralliés by the Viet Miqh were
simple deserters and men who had been brainwashed during a
long and painful captivity or had been forcibly detained
by the PAVN.

According to 1CC figures, 451 foreign ralliés or de-
serters were repatriated by the North Vietnamese through
China. As many of these repatriations involved refugees
from Communist-controlled Central Europe, and some took
place after the deadline for prisoner releases (some as much
a8 two years later), it is highly improbable that all or

UNCLASSIFIED
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even most were voluntary.ag The DRV ignored the 1CC's
request for nominal lists of all foreign ralliés and all
those who had been or were to be repatriated.

The 1CC Position

The ICC stated that it whs observing the repatriation
operations to make certain that no foreign PWs would be
30 The Commission did not, however,
insist that the DRV produce the alleged foreign ralliés

_and deserters promptly after the cease-fire, a procedure

that might have enabled it to ascertain the prisoners'

wishes at an early date. Although in some cases ICC teams
' 51

_were allowed to question groups—-about to be repatriated,

the questioning was strictly circumscribed by the DRV and
took piace after the prisoners had been in North Vietnam
for many months and were on the point of entering China
under PAVN edcort. Since the ICC had ruled against grant:
ing asylum, prisoners wese not likely to seek it at that
point. 1In a number of cases, the DRV informed the ICC of
repatriations only post factum.

The ICC made no attempt and indeed would have found
it impossible, to check on the 15,000 to 20,000 Vietnamese
PWs who, the DRV claimed, had rallied to its side.

agIn 1953, ‘the DRV was known to have shipped Foreign
Legion PWs back to their countries of origin in Central
Europe, where they were tried by People's Courts and

.executed. :

50V1etnam, Third Interim Report, para. 7; Fourth
Interim Report, para. 8.
51Vie¢nam, Sixth Interim Report, para. 30.
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Deserterq_géeking Te Return

The French and Viet Minh commands debated for many
months on what should be done about deserters from the
French Union Forces still held by the Viet Minh who had
made known their wish to return to the French side. Between
February 1955 and July 1956, che DRV finally turned over to
the French more than 400 such prisoners, but stipulated
that it would surrender no more if the French took any
disciplinary action against the deserters. The French re-
fused to accept this condition, reserving the fight to
discipline non-Vietnamese deserters under French military
law and to deal with Vietnamese-deserters from the French
Union Forces in similar fashion if '"the motives for deser-
tion were not established to be political."52 After they
did, in fact, punish several returned desertera, the DRV
carried out its threat by refusing to turn ov~r any others,
notably twenty-six men who had already appliedlfor transfer
to the French Command. Asked about them by the ICC, the
Viet Minh contended that these twenty-six no longer wished
to be transferred, but refused to let them be interviewed
by the Commission.

The ICC Position

The Commission repeatedly asserted that it was "not
concerned under the Agreement with the problem of desert-

ers."53

It extended its good offices to mediate between
the parties, but did not issue recommendations that would

have made it mandatory for the DRV to produce deserters who

52Vietnam, Seventh Interim Report, para. 35.
53

Vietnam, Fourth Interim Report, para. 8.
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‘had first éxpressed the wish to return and then had al-

legedly changed their mind; it merely "siPpested" that
the DRV do so -- a suggestion that was ignored.
The ICC did urge the French to agree not to punish

deserters in order that they might continue to be returned

by the DRV. When the French refused to heed that sugges-
tion, the Commission said that it would take no further

action "unless specific cases, where the persons concerned

had been previously claimed as prisoners of war, were

_brought to its notice."sa

With respect to Vietnamese deserters, the ICC took
the position that they could not be punished after they
had bera returned, because they were p:otected by Article

l4c, vhich prohibited reprisals for activities during the
hostrilities. ‘

5“Vietr’nam, Seventh Interim Report, para. 34. The

Geneva PW Convention does not deal with deserters, but
neither does it permit a change in the status of PWs
"fror the time they fall into power of the enemy until
their final release and repatriation."” Thus a combatant
who wanted to be treated as a deserter would have to de-
clare himself such at the time he joined the enemy, but
would not be able to do so after months or years of cap-
tivity. See Wilhelm, '"Can the Status of Prisoners of
War Be Altered?" pp. 28-3l.
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IV. LESSONS OF THE PAST AND THFIR
APPLICATIONS TO THE FUTURE

(U) 1In the forthcoming negotiations for peaceful
solutions to the present war in Vietnam, some of the poli-
‘cies pursued in the past as well ac certain courses of
aqfioﬁ taken (or rejected) by North or by South Vietnam
may prove relevant and {1luminating. This section of the
Memo:andu&ﬁis an éttempt to relate past experience to the
problems- ahead. To set off the historical analysis from
its highly speculative applications to the present con-
flict, the former is single-spaced.

1. NOMINAL LISTS OF PRISONEP®

S ——— e el e

(U) In the past, the Viet Minh (and the Tathet Lao)
have consistently refused to supply nominal lists of all
enemy PWs either before, during, or after negotiations.
Although they submitted partial lists after the 1954 Con-
ference, they indicated, as already mentioned, that 70 per
cent of the prisoners claimed by the French/GVN side were
"unknown" to the PAVN. General Ely, who delayed in making
a formal protest about the shocking physical condition of
returned French PWs for fear that the Viet Minh would not
return the remaining prisoners, has nuted in his memoirs
that the delay was further prolonged by the difficulty of
obtaining frc u the PAVN complete lists of French prisoners
of war who were living or had died in captivity. The
{ssue was compounded by the fact that such lists were even
harder to come by for Vietnamnue PWs, many of whom had
joined PAVN units either voluntarily or under duress .33

(ﬂ" The French, for their part, having given to the

DRV the names of prisoners they were prepared to surrender,

then found that they could not always produce the number
promised. For example, shortly before the deadline for

55

Ely, L'Indochine dans la Tourme
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releases, French authorities discovered that they had
promised to return from the Hué area about i,000 more
North Vietnamese PWs than they now had on hand. Apparent-
ly concerned lest the Viet Minh respond to the shortage by
refusing to release prisoners from the French Union Forces,
they asked GVN authorities to turn over Viet Minh civilian
prisoners to enable them to fill the quota. When this re-
quest was refused, the French sought to persuvade CIs to
volunteer, but only 100 of these were willing to pose as
PWs in order to be repatriated to the Viet Minh zone.

It is very unlikely that any one of the Communist
commands today -- the PAVN, the Viet Cong, or the Pathet
Lao -~ has an accurate list of those of its own men who
were taken prisoner during the hostilities. Many have been
released by thelr captors, and some were subsecuently re-
captured. 1In all probability, however, the three commands
have compiled lists of all captured U.S. and allied per-
sonnel, military and civilian, but it is doubtful. that

Y
they will produce these 1lists during the negotiations or
even immediately thereafter, unless to do so were to be
distinctly to their advantage in the bargaining. 1If, for
example, the United States should offer tc withdraw some
of its forces in exchange for U.S. prisoners,57 ana if the
Communists were receptive to such an offer, it might be
tied quantitatively to the number of prisoners surrendered
(i.e., so many U.S. personnel withdrawn per prisoner re-

leased). and it would then be to the advantage of t%e

56(U) U.S. Embassy Saigon, Tel. 937, September 9, 1954
(Secret). Such maneuvers accounted for some of the dis-
crepancies between the number of PWs and CIs allegedly
turned over by one side and the number reportedly received
by the other.

57(U) Throughout the text, references to negotliations

for the release of U.S. prisoners are meant to include any
allied (non-Vietnamese) prisoners in Communist hands.
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Communists to produce lists of their U.S. captives and to

release them promptly.58

2. DRV DENIAL OF PAVN PRESENCE IN LAOS AND SOUTH VIETNAM

(U) 1t has been a consistent policy of the DRV to
deny the presence of its troops outside North Vietnam even

when it would appear to be undeniable.

(U) At the 1954 Conference the DRV denied haJThg
troops i Cambodia, but it subsequently withdrew 2,384 men
under ICC supervision. At the 1962 Conference it denied
the presence in Laos of an estimated 8,000 to 10,000 PAVN
troops. Thereafter, it withdrew some forces surreptitiously
and left many others in PL-controlled territory. Only 40
Meechnicians" were admittedly evacuated through the ICC

checkpoint.59

. !?ﬂ"zurrently, too, the DRV refuses to avknowledge
that. 50 combatants captured in Laos since 1962 are members

of the PAVN, and even goes so far as to deny that they are
North Vietnamese. two facts admitted by the prisoners

themselves.

similarly, having consistently denied the pres-
ence of its military forces in South Vietnam, the DRV re-
fuses to concede that the 2,500 North Vietnamese prisoners
now held by the GVN are PAVN troops and. therefore, prison-
ers of war.

“lfﬂ';his denial of the presence of any PAVN units in
South Vietnam may prove to offer some advantages Cto our
side. 1f. for instance, the North Vietnamese persist in
thelr contention that they are not a belligerent party,

they cannot then expect to participate in any mixed

8
3 For a further discussion of such a possible U.S.
offer and some of its implications see pp. 59-60.

59ICC/LAOS. Message No. 20. Octobher 22, 1962.
: N ‘ ‘
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commissions that may be established to supervise imple-
mentation of a cease-fire agreement (as in 1954), though
they may still be bound (as in 1962) by the terms of an
international settlement to which they are a party.

(U) After the 1954 Geneva Conference, Cambodia, Laos,
and South Vietnam deeply resented the continued presence
of uniformed PAVN officers on their territory. But the
DRV, which together with its cosignatory of the cease-fire
agreements was responsible for implementation of the mili-
tary clauses, had legitimate grounds for keeping senior
PAVN officers, and political cadres posing as interpreters,
in the Assoclated States, where they served as members of
the Joint Commission and its subcommissions and teams, as
liaison officers attached to the ICC headquarters and its
investigating teams, and as members of ''Graves Registra-

tion" teams.

(U) As a result, the DRV was able not only to play
an often decisive role in the formulation of policy and the
development of procedures relating to implementation of the
Agreements, but also to strengthen its control over the,
local Communist organizations, and to continue "showing the
flag" in the three countries from which Viet Minh forces
supposedly had been withdrawn under the Agreements.

(U) Although the Viet Minh used a variety of argu-
ments to justify extending their presence in the three
countries, the governments of those states either rid them-
selves of the PAVN members as soon as possible by dissolv-
ing the joint bodies, 0 or curtailed the impact of the
Communist representatives by strictly limiting their number
and their freedom of movement. .

(U) After the 1962 Geneva Conference, unlike the
earlier one, there was no question of allowing PAVN members
to join any mixed commissions, as the DRV, despite the
presence of its combat forces in Laos, was not an acknowl-

edged belligerent.

60(U) See A. L. Nutt, Troika on Trial, a study of the
ICC prepared fpr the Office of International Security Af-
fairs, Department of Defense, September 1967, pp. 178-188
(Classification pending -- For Official Use Only).
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(ﬁ"’i; the present situation, regardless of whether
the DRV acknowledges, or continues to deny, the presence

of its forces in Laos and South Vietnam, there obviously
is no solution that would either ensure the total with-
drawal of No=th Vietnamese forces after a settlement or
render the DRV unable to influence the local Communist
apparatus. But the North's repeated public denial of its
combat role would serve to justify its exclusion from any
body entrusted with the supervision of a settlement follow-
ing a cease-fire if the United States should want to re<
strict such supervision either to local parties (the ARVN
and Ve in South Vietnam; the Laotian National Army and
Pathet Lao in Laos) or to those belligerents, foreign”and'
native, who admit to having been party to the conflict.

) 1f the foregoing constitutes a certain advantage
for the U.S./GVN side, there ‘are also disadvantages arising
from the DRV's denial of the PAVN presence. Not only would
the DRV's admission of its true role be usefﬁl in bolster-
ing our moral position (quite apart from correcting the
historical record), but by denying the possible existence
of PAVN prisoners of war Hanoi is limiting our use of such

PWs for bgrgaining purposes.
/:i: present, the GVN has ¢e jure and de facto

custody of about 2,500 PAVN prisoners of war. Some were
captured by the ARVN, while others were taken by U.S.
forces and then transferred to the GVN. Under the Geneva
Convention, the United States has a continuing responsi-
bility for the latter group that would require it "to take
effective measures,”" or to request their return, if the
ICRC were to find that the GVN had faile




the provisions of the Convention "in any important ' e

respect n61

ﬂ The United States itself has custody of fourteen
of an original seventeen North Vietnamese seamen captured
during a naval engagement off North Vietnam.62 The seven-
teen were the‘only North Vietnamese recognized by the DRV
as military prisoners, an ackﬂawledgment probably due~t9
the fact that they were captured, not on South Vietnamesé& _/ﬂ_
soil, but, according to Hanoi, "illegally" in interna-

tional waters while on a peaceful mission.

‘3. CHOICE OF DESTINATION

- The Communists have tended to use every means at -
their disposal so as not to give PWs their choice of desti-
nation. As mentioned earlier, the DRV took advantage of
the loophole in the 1954 Agreement to avoid surrendering
large numbers of prisoners of war to the French/GVN side,
yet at the same time demanded that the French give up all
Viet Minh primners. In 1962 the Communists strongly
opposed granting PWs a choice of destination in the Laos
Protocol. As the relevant clauses in the proposed draft
were to affect only a handful of Western and aliied prison-
ers of the Pathet Lao, the Communists presumably were pri- ,
marily reaffirming their opposition to the principle of //
free choice as a matter of policy. L

T

‘9’ If all PWs now held in Vietnam and Laos were to
be granted a choice of residence, this would probably

operate to the disadvantage of thke Communists. 1In any

61See "Geneva Convention Relative to the Treatment of
Prisoners of War," August 12, 1949, Article 14. Also, U.S.
Department of State Publication 8275, Vietnam Information
Notes. No. 9, "Prisoners of War," August 1967.

GEQETf%hree of the seventeen were released in response
to the DRV's release of three U. S pilots.
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negotiated settlement, therefore, we may expect them again
to oppose such a proviso (whether applicable to foreign

or to native ™s) unless, like the text of the 1962 Proto-

col, it is safely circumscribed so as to grant this freedom
of choice oniy after (raiher than belore) the priscner has
been surrepdered to the side from which he was captured.
“G”'ﬂ:der present circumstances, the United States,
tod, has reacon to favor such a provision. Requiring that
all .risoners be surrendered before they are allowed to
choose their country of residence is a means of preventing
phony or forcible defections among American prisoners of
war -- obviously a more 1mportént end, from the U.S. point
of view; than guaranteeing freedom of choice to PAVNILgiet
Cong,_and Pathet Lao prisoners. Consequently, the United
States will find it advantageous, in a future settlement,

to support terms for the release of prisoners that are

similar in this respect to those included in the agreements

of 1954 and 1962.

4. DISSENSION

It is not unlikely, during negotiations for the
release of prisoners of war, that the DRV will try to pro-
voke distrust and dissension between the GVN and the United
States much as it did between the South Vietnamese and the

French in 1954.

(U) In 1954, as mentioned earlier, the DRV refused
to permit the evacuation from Dien Bien Phu of wounded
Vietnamese prisoners and falsely claimed that the French
had agreed to exclude them. in an ugly attempt to sow
bitterness and distrust between France and the GVN at .the
very outset of the Geneva negotiations. Its further re-
fusal to reconsidg; {ts position until the French had agreed
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'~
to closed meetings with a PAVN representative at Geneva

to resolve the impasse and to discuss the general issue of
PW ezghanges was certainly not designed to reassure the
GVN.

ﬂere were other causes for irritaticn and dis-
trust. At the time of the Geneva Conference, the PAVN and
French High Commands met at Trung Gia, north of Hanei, to
discuss the military terms of a cease-fire. On the French
side were GVN delegates instructed by Saigon to discuss
only PW exchanges. Meetings were held twice daily: 1In a
plenary session, attended by Viet Minh, French, and Vietna®
mese delegates, and a restricted session, attended only by
the Viet Minh and French chief delegates and their inter-
preters. At the plenary sessions, the PAVN had so arranged
the seating that the five French officers faced the five
PAVN delegates, while the cthree GVN officers faced empty
chairs. -~-As a further slight to-the GVN, the PAVN guards
saluted French but not Vietnamese delegates. :

(U) Later on, when most French PWs were released by
the Viet Minh whereas the vast majority of Vietnamese
prisoners werz not, the South Vietnamese were quick to
assume that the French had failed to protect the GVN's
interests with the necessary vigor not only at Geneva but
at Trung Gia, in the Joint Commission, and vis-a-vis the

ICC.

(U) Repeatedly, the actions of the Viet Minh were
designed to show both their acceptance of the ex-enemy,
France, as a potential future ally with whom they were
willing to make deals, and their rejection of the GVN as
an "illegal," temporary puppet regime. 03

63(U) The PAVN negotiator who met with the French was
Colonel Ha Van Lau, head of the PAVN Liaison Mission to the
ICC since 1954, Standing Member of the “"Committee of Inquiry
established in North Vietnam in 1966 to investigate '"crimes
resulting from American ai:' raids" (see p. 60 below), and
second-ranking member of the DRV negotiating delegation now

in Paris.
GQU.S. Consulate Hanoi, Tel. 26, July 8, 1954 (Secret).

65(U) A week a?%er the Geneva Conférence, Viet Minh
elements paraded in Saigon carrying French as well as DRV
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.ring the preparatory meeting of ICC member-
states, he! in New Delhi immediately after the Geneva
Conference. the vhief North Vietnamese delegate privately
asked his /N counterpart why he continued to support the
Bao Dai regime when the French were already supporting

the DRV. At the general meetings, the cordiality of

‘rench and Indian officlals toward the DRV delegates. two_
of whom were placed at Nehru's dinner table, and their .
noticeable coolness toward the GVN delegates (none of whom
was seated with Nehru) seemed tc lend credibility to the

DRV delegate's claim.

(The:e is good reason to believe that in the
course of the present negotiations the DRV and the Viet
Cong will try to undermine South Vietnam's confidence in
U.S. intentions. In view of their past experience, the-
South Vietnamese are likely to gyow strong resentment ig
the Commg;ists sﬁéceed in extraéttng from the Uﬁited States,
"1 exchange for the release cf U.S. prisoners, concessions
Lthat materially increase Communist strength, seemingly
weaken the security of South Vietnam, or appreciably dimin-
ish the GVN's chances of securing from the Communist side
concessions that would be of greater interest to South

Vietnam than the release of American prisoners.

3. GVN INTERPRETATION OF AGREEMENTS

We can expect the South Vietnamese central and
provincial authcrities at times vo be as recalcitrant and
as uncompromising as the Communists with regard to the

release of VC and DRV prisoners.

flags, in an obvious attempt to increase the existing
tension between the GVN and the large French community
in the capital.




R R a T —,

5

TATENEL AR e

L

k]

——

R T

Pl icnaay s XTI ATE Lo

™Y

T T T A ey M LS IR, T L e

(U) After the 1954 settlement, the GVN often refused
to accept even unanimous ICC interpretations of the Geneva
Agreements when these applied te South Vietnamese civil or.
military prisoners in their custody, or to implement manda-

- tory ICC recommendations for the release of such prisoners
even when the French Command had acknowledged the accuracy
of the interpretations and the fairness of the recommenda-
tions. Also, in a number of instances, provincial authori-
ties of the GVN categorically refused to implement ICC
recommendations accepted by the central government, espe-
cially when these called for the releas=2 of CIs known to
such local authorities as key Viet Minh political orga-
nizers In their territory. In cases where the GVN had not
fully concurred with all the terms accepted by the French,

-it not infrequently refused to implement agreements con-
cluded by the Joint Commissfon. Thus, for example, it re-
Jected certain provisions of the Graves Convention and the
DMZ Protocol, which had been signed by both the French_and
the Viet Minh High Command.

In the more recent past, the GVN's determination
to Use its own independent interpretation of agreements was
evident in its prolonged refusal to deal with military
prisoners as ''prisoners of war." Instead, they were offi-
-clally and physically labeled "Communist Rebel Combat
‘Captives," in violation of the Geneva Convention, of which
the GVN is itself a signatory.

1£, as a result of future negotiations, the South
Vietnamese are required (a) to implement agreements to which
they were not a full party, (b) to abide by terms accepted
only under strong pressure from their allies, or (c¢) to
accept interpretations of intermatitnal conventions with
which they do not concu~, we can expect to meet much the
same unwillingness to heed American advice as the French
encountered after 1954. The present GVN authorities might

~ be particularly recalcitrant; but even if there were to be
a coslition, the non-Communist element in such a govern-
ment, as well as local authorities and the ARVN, would

hardly be more amgnable to American guidance under those

conditions.
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6. POSSIBLE GVN EXPULSION OF REGROUPEES (C)

“!"'Lnless a coalition government, or a decidedly.

.more flexible government than the present one, is in power

in Saigon after a settlement has been reached, it will not
be surprising if GVN authorities demand that "regroupee'
PWs who have remained strongly pro-Communist be compelled
to return to North Vietnam upon release, even if such PWs
insist -- predictably. with support from the NLF and the
DRV -- upon their right to remain in the South, their zone
of origin.66 '

‘ Although the GVN maintains that Vietnam-is one
nation, over which only the Government of the Republic of
Vietnam has legitimate jurisdiction, or perhaps because of
this very argument, it may justify the expulsion of re-
groupee PWs on grounds somewhat similar to those used by
the governments of Cambodia and Laos in demanding the ex-
pulsion of Viet/Cambodians and Viet/Laotians in 1954: A.
Saigon government may argue that, since the regroupees’
allegiance has been to the DRV rather than to the GVN, as
demons trated by their joining the PAVN in aggression against
the South, they should be expelled to North Vietnam along
with PAVN forces and PAVN prisoners.

Such expulsion of South Vietnamese to the North

would not be new. It may be recalled that in 1955, shortly
before the deadline for final regroupment under the Geneva

66(U) "Regroupees,” in the sense in which the term is
used here and in earlier RAND Memoranda on Vietnam, are
the estimated 90,000 Southern Communist troops who were
moved to North Vietnam as part of the 1954 settlement.
Many of them, after being trained in the North. were even-
tually reinfiltrated to the South to serve in the present
war. LT .




Agreement, the GVN deported to the North certain members
of the Saigon pro-Viet Minh "Movement for the Defense of
Peace.”" And more recently, they deposited across the 17th
Parallel a small group of professional men accused of
drumming up support for DRV objectives in South Vietnam.

7. P4 RIOTS

It would not be surprising if, during the cease- .
fire negotiations, Communist prisoners were to riot in PW
camps in South Vietnam in the hope, simply, of embarrassing

.their captors. A captured enemy document reveals that VC =

prisoners iIn at least one area of South Vietnam have been
urged to "revolt and break up_Brisons."67 There 1is also
the possibility that Communist PWs may riot once the
negotiations are over, to register opposition to any agree-
ments affecting their release. Here, again, the experience
of the past may be illuminating.

While the 1954 Geneva Conference was meeting,
500 et Minh PWs, aided by local Communist elements, broke e
out of a camp at Mytho in South Vietnam, and in the ensuing
struggle 15 PWs were killed.®8 Later on, during the tense
final week of negotiations, the French were obliged to use

a naval vessel to suppress PW riots on the Ile aux Singes
off the coast of North Vietnam.®9

) Shortly after the Conference, the French reported
frgfi Saigon that "many" Viet Minh PWs objected to being
turned over to the DRV (as was required in the Agreement) ;
some had already rioted on ships carrying them to the North,

. 67Enemy letter dated 7 August [no year], signed by
Thanh Trung of Area 7 Uprising Committee, captured by the
First U.S. Air Cavalry Division, summarized in MACJ261,
Bulletin No. 10,977, April 3, 1968, CDEC Doc Log No. 04-
1236-68 (Confidential).

68U.S. Embassy Saigon, Weeka 26, June 26, 1954 (Secret).
Q
6‘:I.s. Embassyrgaigon, Weeka 35, August 28, 1954 (Secret).
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and further trouble was expected because 4,000 prisoners
aboard ships headed for the Viet Minh regroupment zone
could not be unloaded, the DRV having called a temporary
halt to acceptance of returned PWs on the grounds that its
reception facilities were overcrowded. /0 Just how much
trouble was caused by Viet Minh PWs and CIs who objected
to being turned over to the DRV is difficult to establish,
as the French were reluctant to advertise the matter and
thereby not only incur the ire of both the GVN and the DRV
but also perhaps jeopardize the return of French Union PWs -,
held by the Viet Minh.

In the current situati&n, the greatest danger of
prisoner riots may well arise after a cease-fire, in the
not unlikely event that the South Vietnamese government
takes the posicion-that it will not release many of the -
26,000~Vi9t Cong it now holds until South Vietnam has
achieved a large measure of security and political stability.

8. DRV _ATTITUDES TOWARD PW R:CLEASES

“tfﬂﬁ;t is not to be assumed that humanitarian reasons,,

a desire to abide by the Geneva PW Convention, or even
commitment to an agreement reached during negotiations will
induce the DRV to hand over all prisoners during the negoti-
ations for a cease-fire, or promptly after a settlement has
been reached. To rely on such a likelihood would be to
ignore the Viet Minh's past tendency to use PWs in their
custody as a means of gaining political objectives.

(U) Thus, it is doubtful that the Viet Minh would

have released as many French PWs as they did, and as soon
after the 1954 Conference as thiy did, had they not hoped

70U.S. Embassy Saigon, Tel. 937, September 9, 1954

(Secret).
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thereby to obtain waterial concessions and political co-
operation [rom the French. For example. in return for the
prompt surrender of French prisoners the Communists may
have hoped for a more gencrous allocation of equipment as
the French withdrew from the Rorth. the retention of French
technicians who would uperate utilitices in the North. cco-
nomic and cultural cooperation of the kind clicited in

Pham Van Donue's letter to Prime Minister Mendis-France st
at the close of the Geneva Conference, and France's support
in-ensuring that the peneral .wlections scheduled for 1956
would be held. '

On the other hand. when it came to the French-African
prisoncrs of war, the Communist interest was better served
by their prolonged detention and brain-washing. which af-
forded the Viet Minh an opportunity to train those prison-
ers for future guerrilla warfare and subversive activities
in Africa.

As for Vietnamese PWs, the DRV chose to retain perma-
nently an estimated 15,000 to 20,000 (including deserters)
to help meet North Vietnam's manpower needs for recon-
struction of the country and expansion of the PAVN.

. We may fairly assume that in the future, as in the
past. North Vietnam's major considerations in dealing with
" prisoner releases will be material and political rather
than moral and humane. s :

71Quoted by Georges Chaffard in Indochine: dix ans
d'indépendance, Calman-Lévy, Paris, 1964, pp. 115-116
(translated from the French by the present author).




’

-5]-

V. NEGOTIATIONS FOR THE RELEASE OF PRISONERS "

V)
Y J
1. PRISONERS OF VIETNAMESE NATIONALITY72

‘An Internal Affair.

: A '

(U): Because the French High Command had both de jure
and de facto authority over all French Union and Vietnamese
srmy forces in 1954, it was responsible fox captured PAVN
troops and for negotiaring with the DRV for the release
of both VNA prisoners of war and Vietnamese members of the
French Union Forces.

(S) At present, the DRV, the VC, and che GVN bhave
their own wmilitary commands and, among them, hoid all
prisoners of Vietnamese nationality, with the few exceptions
mentioned earlier (l4 North Vietnamese navy men held by the

7
United States and 50 PAVN members held by the Laotians). 3
They will probably elect to follow in any future s2ttlement
the pattern established by the three Lao factions at the
Geneva Conference of 1961-62 rather than that which emerged
from the 1954 Conference. That is to say. they will insist
that negotiations for the release of native prisoners, as
well as the implementation of any agreement so reached, are
internal matters, to be dealt with by the Vietnamese them-
selves without any outside interference.7a {This attitude
is likely to prevail even in the event of a coalition gov-

ernment.) - The known disenchantment of all three Vietnamese

parties with the ICC lends support to this view, as does

72The figures cited under this heading are based on
official U.S. and GVN estimates.

73(U) As a result of {ighting in the border areas. the
Cambodians and the Pathet Lan also may be holding some
South Vietnamese prisoners of war. '

7‘{‘(S) 1f the DRV continues to deny the presence of PAVN
forces in South Vietnam throughout the negotiations, it may




their pﬁst rejection of the ICC's repeated suggcstiQns,.
duringlthe 1950s, that local Red Crouss §dcicties be used
Lo investigate PW claims. .

(8) The North Vietnamese government and the Viet.Cong
have undoubtedly placed a high price tap on U.S. prisoners

-- higher, certainly. than a quid pro quo.for the release

of their own men. Therefore, the only phase of negotia-
tions for the relecase of prisbners that is likely to in-
volve actual "exchanges'" of prisoners will Le that dealing
with Vietnamese nationals.

(§) 1t is difficult to estimate the relative baraaln-
1ng potential of the three factions, because we have in-
formation only about prisoners of the GVN. Under the Chieu
Hoi ("open arms'") defector program, the GVN has released a
ve}y large number of Viet Cong and an undisclosed, but
decidedly smaller, number of PAVN PWs. At present, it still
holds about 10,000 Viet Cong PWs and 16,000 viet Cong CIs,
in addition to its 2,500 PAVN prisoners of war. 75

(S) There is no reliable irformation about the exact
number of South Vietnamese PWs and CIs held by the Commu-
nists. Nor do we know which and hcé~many prisoners are
being held in South Vietnam, in border areas of Cambodia
and Laos, and in North Vietnam. Though from time to time

the Viet Cong nave released groups of 10 to 20 ARVN

let the Viet Cong carry the ball in seeking their release,
or may eventually make a secret deal with SVN authorities.

5(C) It is expected that many of these prisoners will
be transferred to a camp on the island of Phu Quoc (in the
Gulf of Siam), where the Diem government unce maintained a
large political ''reeducation camp.' The island has long
"been claimed by Cambodia.




prisdﬁers.76 neither the Viet Chng nor the North Vietna-
mese have ever revealed the total number they are holding.
(S) Nor has the GVN for its part compiled an estimate’
of ARVN members in cnemy hands. The probable reason for
this failure is that it is {.»ossible now (as it was in
1954) to say how many of the army's missing men are PWs.
how many have gone over to the enemy (be it voluntarily
or because of VC pressure on their families). and how many

have simply gone AWOL and returned to their villages.

" The Possible Use of Dependents (C)

(S) I1f, at the close of hostilities, the GVN holds
the larger number of enemy prisoners, it may be able to
exploit its favorable bargaining position by bringing into
the picture a new category of potential exchangees:
'dependents of those who in 1954-55 were regrouped north

and south of.the 17th Parslilel.

“(U) At the conclusion of the regroupment period, in
1955, the Canadian delegation to the ICC reported that the
Commission had yet tc take action 'on most of the 11,422
first-party petitions received in the North." Many of
these petitioners were dependents of either military per-
sonnel or civilian refugees who had chosen the South during
the regroupment period. The families were divided because
the DRV would not abide by the freedom-cf-movement pro-
visions in the Geneva Agreement. After the deadline for
regroupment. ICC efforts to act on such petitions were
unsuccessful, as the DRV refused to authorize additional
departures. 7 ' '

76{[0 These prisoners have been rank-and- file ARVN
personnel. Captured ARVN officers and cadres (military,
nolitical. psywar) generally are not released.

77Uietr.am, Fourth Interim Report. Canadian Amendﬁent,
p. 21, para. 9. .

)
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(S) As the CVN very likely will have the larger
number of pl‘lSU!‘IL‘\‘f’b it ml;,n’ take advantage of this fact
by using, in particular, its PAVN captives to ‘seek the
release[of those dependents in North Vietnam who still
wish toipovc suutHE it may also perhaps try to include
in such tn exchangé arrangement the dependents in North
Vietnam of regroupee PWs -- former Southerners regrouped
to the North in 1954-55 who, after bheing reinfiltrated
inte South Vietnam, became military prisomers but were
freed under the Chieu Hoi program, and who at the end of
hostilities express the wish to remain in the South.

(s) To obtain the reunification of these divided
families in South Vietnam, the GVN might, as an additional
induceﬁeht to the other side, offer to help transfer from
South to North Vietnam the families of any Viet Cong and
regroupee PW578 who wish to reside in North Vietnam cor
whom the GVN may decide to expel.

~ (5) Even if Hanoi were to reject these proposals as
vnacceptable, the GVN would derive a moral advantage from
having advanced them, as they would have demonstrated
South Vietnam's position as champion of. humane solutions

to some of the human problems created by the long war.

Probability of Releases

/U) 1f a coalition government should be formed in
South Vietnam, either durlng negotiations or after con-

clusion of a settlement, 1t is doubtful that either side

78
{U) Many South Vietnamese who were regrouped to

North Vietnam in 1954-55 left their families in tbe South
expecting to rejoin them after the 1956 elections.
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would release all its Vietn&mesp prisoners until a politi-
cal scttlement was well on.the way to fujfillment.'

(S) With respect to the GVN.EQ it is realistic to
assume that, while it may make token recleases of Viet
Cong PWs. it will refuse to bolster the ranks of the NLF
by releasinpg the roughly 26.000 VC prisoners it now holds.
and will consider doing so only when the NLF demonstrates
its readiness to abandon terror and violence as poiitical
means., demobilizes (or regroups and immobilizes) Viet
Cong forces. and permits the central government peacefully
to establish adminiétrativé control-throughoﬁt South Vietnam.

(S) As for the PAVN prisoners now in South Vietnamese
harnds. the GVN may refuse categorically to release all of
these until all PAVN units have been withdrawn from South
Vietnam (a position that could dangerously strengthen any
demands by the DRV and the Viet Cong that the United States
withdraw all its forces from'South Vietnam as a condition
for the release of all U.S. prisoners).

{(5) 1f£, after a céase-fire ﬁgreement, the Viet Cong
retain military control of significant portions of terri-
tory in South Vietnam pending a political settlement, they
can be expected to hold on to some, or all, of the South
"jetnamese PWs.and CIs in their custody. Their motives
In aoing so might be to reeducate and use politically
those who are suscehtible to Communist indoctrination,

and, in the case of experienced ARVN officers. GVUN'

79(S) The term "GVN" as used in this section refers to
the South Vietnamese authorities who presumably will retain
control of GVN prisoners, be it in the present GVN. in a
more broadly-based pgovernment without NLF participation,
or in a coalition with the NLF. =~
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administratofs, and Hard-core-anti*Cnmmunist leaders,
simply to-deny these men to the other side. Aléo, by
holding on to important prisuvners, they would retain a
valuable asset with which to bargain for the relcase of
all VC prisoners.

.(S) Both sides will probably rescrt to some of the
devices and subterfuges that were used after the 1954
settlement. Each may contend that many of the PWs claimed
by the other side are,actﬁally ralliés or deserters;
violators of criminal, civil, or military law; or men
who were released prior to the cease-fire and whose suBse-

quent whereabouts are unknown.

Conclusions

(S) 1I1f the previous behavior of the parties is a
guide and the above estimates of possible future positions
are correct, the'exchange of prisoners of Vietnamese
nationality will undoubtedly be a long-drawn-out process
‘sthat could extend well beyond the time it would take the
United‘States to secure the release of all U.S. and
allied PWs. _

l (8) In view of this probability, of the foreseeable
recalcitrance on the part of the GVN as well as the Commu-
nists, and of the very limited ability of an outside power
to exert any influence on the parties that could appreciably
affect the exchange of Vietnamese prisoners of wai, the
United States would seem well adviseﬁ to support the prin-
ciple of separate negotia tions for the release of foreign
and native prisoners. In fact, we might go so far as to
encourage the Vietnamese to conduct their own negotiations

on prisoners, handle their own exchanges, and decide among
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. themselves whether to ask forgassistance from the 1CC or

i
any other intcrnaéional body.

2. U.S. AND ALLIED PRISONERS

)

(S)I'The DRV. the Viet Cong. and the Pathet Lao will
very likely insist upon dealing directly, separately, and
solely with the United Statec as regards the release of
U.S. prisoners. Since the latter constitute one of the
Communists' greatest bargaining assets, we may assume that
-the price for the release of American PWs will be commen-
surately high and could také the form of political, mili-
tary, and/or monetary demands, which are certain to rise
if the United States gives signs of being overly eager to
come to terms.

(S) As cof April 1968, accdrding to U.S. official
estimates, the situation with respect to U.5. and aLlied

pritomers was approximately as follows:

UV.S. Prisoners of War

1. Held by the DRV: Confirmed 25¢
(Maximum total, 400) .
2. Held by the VC: Estimatad 65 to 100

{Maximum total, 280) -

U.S. Civilians

1. Held by the VC: Estimated o 20
2. held by the PL: Confirmed 6

Allied Prisoners of War
1. Held by the VC: Confirmed

South Koreans 20
Thai 2

Australians or New Zealanders 5




Possible Communist Terms

‘sf”bnce substantive negotiations begin, the NLF
may offer to releasc some U.S. prisoners, though probably
not all. in return for admission to the peace talks, if
pat as a co-equ.l of the GVN delegation then at least as
an independent party rather than a subordinate branch of .
the DRV delegation.

It is ;150 poséible, on the other hand, that the

NLF will claim-such a seat at the peace table as its right-
ful due that requires no concessions on its part.

jﬂf’ Then, again, the NLF may make token releases of
U.5. prisoners in exchange for Ameriian support for NLF
participation in a preelection coalition government and
recognition of the NLF as a legitimate political party.
(This last step presumably would require amendment of
Article 5 of South Vietnam's Constitution, which prohibits
any activity designed to promote communism in the Republic
of Vietnam.) It is doubtful, however, that the Viet Cong
wwld release all U.S. prisoners to achieve these results,
for they can reasonably expect to attain the same ends by

other means while using U.S. prisoners to achieve other

objective .
‘S"’;;st likely, the Viet Cong, with DRV support, *

will demand a major (perhaps even the total) withdrawal
of U.S. "nd allied forces as their price for the release
of all U.S. and allied prisoners.

In fact., by setting this price the Viet Cung
might hope to ittain their political goals most rapidly.
For the Unitcd States presumably will not withdraw until
South Vietnam has an appreciable degree of military and
politfcal stab.lity, while the Viet Cong will undoubtedly

Fyres o b
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be able tv keep the pot boiling until they reach their
political ends. Thus, by tying the release of American
prisoners to a United States withdrawal, the Viet Cong may
hope to induce the United States to prevall upon the GVN
to make litical concessions to them.

A VC directive, captured in August 1967, that
provided guidelines for the treatment of U.S. and allied
brisoners contained the foll-wing enlightening statements:
"There are also some cadre who du not want to escorf the
prisoners due to fear of hérdships. They willingly create
occasions for the prisoners to escape in order to kill
thkem. As mentioned before, if many US soldiers are cap-
tured. our political struggle will have greater influence.
Therefore. we should try to capture US prisoners and evac-

uate them to our hase."so

Possible U.S. Offers
) A major prnblem for the United States will be to

determine hoth how far it can go in making concessions to

secure the release of U.S. prisoners and what terms it
can offer (or accept) without alienating its allies in
South Vietnam and the South Vietnamese :hemselves.

It would, of course. be preferable for the United
States to confine itself to concessions that required
neither concurrence nor action on the part of the GVN.

For example, the United States might apree to

withdraw X number of its troops from Vietnam for each

8Ome "Dircctive on the Execution of the Policy toward
Prisoners and Surrenderers(U)." by the Political Staff of
the SVN Liheration Army, date unknown. a document capturcd
in South Vietnam on August 22, 1967, and issued in transla-
tion on January ¢ 1968. by COMUSMAV:(CDEC), as Department
of Defense Intelliience Information Rnb&%b Nn'~6-027-0239- 68,
%Egﬁr?ﬁgn?1§1§‘ NB-3652-675 p. 5. paras. 5 and 6
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American prisoner released.'either'in a single operation
immediately after the cease-fire or in instalments. Belng
offered such a choice might encourage the Communists to
release all thr prisoncrs they now hold, and to do so
rapidly. On the other hand, the United States might con-
sider the price too higﬁ, unless the number and the timing
of troop withdrawals could be made to coincide with any
Eianned deescalatinn, an' -- equally important -- unless
any suggestion thac'tﬁe two events (ﬁfs. withdrawals and
PW releases) were interdependent could be avoided.
However, by demanding a willingness to withdraw
some U.SL troocs in exchange for American prisoners, the
United States runs the risk of encouraging the DRV/VC side
to demand the withdrawal of all U.S. troops as a condition
for the release of all U.S. prisoners. ' 7
XA quid pro quo that the DRV is likely to demand
-- and one that the United States may want to consider i

accepting -- is the payment of "reparations" to North

Vietnam in exchange for U.S. prisoners. '

( In 1966, after Hanol had made (and then seemingly =
dropp8d) its threat to try U.S. pilots as "war criminals," ’
{t established a Committee of Inquiry to investigate

“erimes resulting from American air raids." Presumably,

these could be punishable as "cri ... against the Vietna- ;
 mese Nation" under a decree issued by the DRV in January :
1953, which included among che acts calling for fmprison- i
ment or death *he destruction of water works and damage
done to public utilities or to areas vital to the security
of the nation. :

(U) The Committee of Inquiry consists of top offi-
cials of the ministries of Health, Foreign Affairs, and '
Security, the Board of Statistics, the National Reunifica-
tion Committee, and the Political Department of the Army,
as well as the President of the People's Supreme Court and
and Chief of the PAVN Liaison Mission to the 1¢C, Colonel
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Ha Van Lau (currently the second-ranking member of the
DRV negotiating team in Paris). :

(U) Since 1966, the Committee has been engaged in
compiling information, village by village, on material and

human damage caused by U.S. bombing. - e eesn

. ) Whether the DRV plans to try U.S. pilots in
“people's Courts," using the data compiled by the Committee
"to support criminal charges, or whether it expects to use

the information to*éupporthclaims against the United States

for reparations, {is, of course, not known. We cannot rule
out the possibility that Hanoi will try to appear to be
keeping the two issues separate while actually tying them
‘together; it could do so by first presentthg the claims
and then, if the United States refused to pay, proceeding
with the trials, without ever admittir that any correla-
tion existed between the issues.

”? Should the United States agree to pay reparatioms,
it might be able to obtain from the DRV a complete list of
U.S. prisoners, particularly if payments were in any way
tied to numbers of prisoners. Releases of prisoners
rrobably would take place in instalments as reparation
payments were received. If reparations were paid in a
lump sum. Hanoi might simultaneously release all American
prisoners.

“The United States could avoid giving the appear-

ance of paying reparations or ransom money if it could

81(S) It 1s worth noting that the Viet Cong also
called U.S. and allied PWs "war criminals.” The VC direc-
tive mentioned on p. 59 (fn) above. stated categorically: -
“prisoners who are Americans and soldiers of allied coun-
tries are all war criminals. The US Government, in pro-
voking war with our government, does not proclaim it.
Therefore their “oldiers have no right to enjoy the POW's
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reach its agreement with the DRV in private. and §i[ all

funds paid out to Hanoi were then publicly labeled part

of the U.S. contribution  a postwar recovery prograh of

the kind proposed by president Johnson in his regional

Jeeme lopent plan- ateJuRns Hopkins Unfversdty.. ind Ahri.l.l%i,., .

Conclusions

‘ of all the alternatives mentioned above. an offer
of material assiStance to the DRV for pestwar recovery | _
would probably be the least apt to distress the Snﬁch
Victnamese -- provided, of course, that conditions in
general are peaceful and that the South, too, receives
ample U.S, funds for recovery.

No matter what terms are agreed upon, it would
be unduly optimistic to believe that the DRV and the ve
will release all U.S. prisoners immediately after conclu-
sion of an agreement in the expe:tation that the United
States will meet its military. political, or monetary
commitments. More likelﬁ,'they will insist on awaiting
concrete evidence of U.S. concessions before releasing the
majority of American prisanérs, and wil. retain some of
them until all U.S. commitments have been fulfilled.

j:\fter the terms for the release of prisoners
have been agreed to, the DRV and the Viet Cong may be
willing -- eventually -- to turn over all foreign PWs
(U.S. and allied) to representatives of thelr respective
governments (or to the United States) with or without 1CcC

regulations." (DoD intelligence Information Report No.
6-027-0239-68, p. 3, para. 2.)
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g4t they probably would oppose control by the
whose past efforts to obtain
o the Geneva PW Conven-

control.
1nternational Red Cruss,
their cooperation and adherence t

tion have repeatedly failed.

- « o8 - - . & 9 =

3. THE ROLE OF A THIRD PARTY

Although we can expect the DRV to want to deal

onl with the Uinited States in arriving at terms for the
release of U.S. prisoners, the use of a non-Communist

third party in handling certain aspécts of the prisoner '

{ssue may be advdntageous for the United States and accept-

able to the DRV. For example. such a third party. i€

experienced in dealing with the DRV, might be able. first.

to secure reliable information about the.number and physi-

cal condition of American prisoners in North Vietnam and,

to obtain the DRV's permission to search for and
pilots who have been shot down

later.
remove the bodies of U.S.

or have died in captivity.
n exploring possible choices of third-party

mediators, the United States would probably find that the
French would be willing and well qualified to assume this
function and. furthermore. that they would be acceptable

to the DRV.

'jefﬂrin 1967, the British Consul in Hanoi réported
that®French Grave Registration personnel had more freedom

to circulate in North Vietnam than had the nationals of
any other non-Communist nation. And such personnel are
to this day operating in North Vietnam. seeking and re-
patriating hodies of members of the French Union Forces
who were lost privr to the 1954 Geneva settlement or died
in captivity thercafter.
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‘éﬂ!'yThe man primarily responsible for securing DRV
coopffation has been Jean Sainten_y.82 de Gaulle's emissary
to Hanoi after World War 1I, cosigner with Ho ~hi Minh of
the Franco-Viet Minh Accord of 1946, Mendés-l.ance's
Delegate General in Hanoi immediately after the 1954
Geneva Conference, and a frequent French emissary to the

.DRV.SinCE theno s & & @& @ * v s s se - ¢ GWS -+ = *BWME + & .+ -

‘ﬂ'f";f the United States so requested, the French
government might be willing to have Sainteny use his good
offices to help recover American pilots living and dead
"in North Vietnam -- partly, perhaps, in gratitude for the
repatriation by the U.S.-Air Force of 500 French prisoners
wounded at Dien Bien Phu.

§U) At the conclusion of that airlift, which had
been conducted while the Geneva Conference was going on,
French Premier Mendes-France sent the following message
to Secretary Dulles: “At the time when the repatriation
of 500 wounded from Indochina is being completed, I wish
to express to you the gratitude of the French Government
and of the peoples of the French Union for the humanitarian
and generous deed performed by your country. Thanks to
the United States, ow wounded have not only been brought
back to their femilies under the best conditions of com-
fort and speed but they have also been throughout their
trip the object of devoted care and of marks of friendship
which will long live in their memories."83

2:éﬁ?é¥he writer recently received a letter from a
membe®f the French government's Economic and Social
Council, a former Gaullist Senator and Deputy, who stated
with respect to the French Graves Registration Service in
North Vietnam: "Everything has not yet been settled (the
repatriation of bodies has not been completed) and many
quest{ons have been dealt with on a 'quasi-informal' basis
between Sainteny and the Government of North Vietnam."

B3U.s. Department of State, Fress Release No. 391,
July 18, 1954.
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